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Editors’ Note:

In this case a boy of class VI was murdered and another boy of 8 years old witnessed it from
a hiding place. Two of the accused made confessional statements which were not properly
recorded by the concerned Magistrate. He did not alert them that they would not be remanded
to Police custody if they failed to confess. He did not fill up the relevant columns properly.
Furthermore, he did not make any certificate in column 8 of the confessional statement. The
High Court Division held that when an eye witness categorically narrated the occurrence
corroborating the confessional statements and other evidence on record, these types of
omissions while recording confessions cannot be considered as fatal defects. High Court
Division also modified the sentence of the convicts on consideration of their tender age.
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Recording of confessional statement u/s 164 of the Code of Criminal Procedure; “fI% =137,
2059”; Sections 4,34,102(2)(kha) of “fr =125, 2059” ;The Childrens Act, 1974; Sections
2,6(1),6(2),51,52 of the Childrens Act, 1974; Confessional statement of a co-accused

Confessional statement of a co-accused:

It is the established legal principle that the statement under Section 164 of the Code can
not be used against any other co-accused without any aid of further corroborative
evidence and circumstances. ...(Para 44)
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When an_eyewitness corroborates the occurrence, some omission in recording
confessional statements cannot be considered as fatal defects:

It is true that learned Magistrate P.W-11 Kazi Abed Hossen did not record the
confessional statement under Section 164 of the Code of condemned-prisoner Sumon
properly. He did not alert him that he would not be remanded to Police custody if he
failed to confess or he did not fill up the relevant columns properly. Furthermore he did
not make any certificate in column 8 of the confessional statement but we think this type
of omission cannot be considered as fatal defect in this particular case when P.W-6
Md.Shakil the only eye witness of the case categorically narrated the occurrence and
this statement was not challenged by defence. Moreover, P.W-6’s statement
corroborated the statements of P.W-5, 9, 13, 14 and 15 who stated that in their presence
condemned-prisoner Sumon detected the dead body of deceased Injamul from place of
occurrence. ...(Para 60)

Section 6 of the Children Act, 1974:

In this case it appears that at the time of framing charge Nahid was not below the age of
16 years. We find that in view of the aforesaid legal provision, the Judge of the Trial
Court has not committed any illegality and as such we do not find that the judgment
and order of the Trial Court invites our interference as it does not suffer from any legal
infirmity, upon this point. ...(Para 71)

Section 100 of f*r =12+, 2013:

The case in our hand, the impugned judgment and order of conviction and sentence was
pronounced on 28.08.2014, that is after the pronouncement of “f¥i® =(2=, 2013”. So,
Section 100(2) (Kha) of “f*® =12, 2013” is applicable in this case. According to the
100(2)(kha) of “f*r® =11==, 2013” this case is deemed to be a “SIfS=>x§ =K®” and
“Fgond JBT AT WA R[RUN Spica ==y =fAce 2303;” means at the time of
pronouncement of judgment the Trial Court must have followed this direction of law.

...(Para 74)

JUDGMENT
Krishna Debnath, J:

1. This Reference under Section 374 of the Code of Criminal Procedure (“Code”) has been
placed before us for confirmation of the death sentence of condemned-prisoners (1) Shaheb
Ali, (2) Md. Ibrahim Hossain Sumon and (3) Nahid Islam@ Nahid passed by the learned
Judge of the Additional Sessions Judge, 2™ Court, Gazipur in Session Case No. 357 of 2009
arising out of Tongi Police Station Case No. 22 of 2007 dated 19.10.2007 corresponding to
G.R Case No. 969 of 2007 convicting the aforesaid condemned-prisoners under Sections
302/34 of the Penal Code and sentencing them to death.

2. Criminal Appeal No. 5640 of 2014, 5628 of 2014 and Jail Appeal No. 134 0f 2014, 136
of 2014 have been filed by condemned-prisoners Shaheb Ali and Nahid Islam. Jail Appeal
No. 137 of 2014 has been filed by Ibrahim Hossain Sumon. On the other hand Criminal
Appeal No. 6082 of 2014 has been filed by Md. Hannan against the aforesaid judgment and
order sentencing him to suffer rigorous imprisonment for 07(seven) years and to pay a fine of
Tk. 20,000/-(twenty thousand) in default to suffer rigorous imprisonment for 03(three)
months more under Section 201 of the Penal Code. But appellant Hannan was not present at
the time of hearing this reference. All aforesaid Criminal Appeals and Jail Appeals were
taken up together and heard along with the aforesaid death reference for disposal.
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3. Relevant story of the prosecution for disposal of the case, in short, is that deceased
Injamul a student of class VI on 17.10.2007 at 5.00 PM went out for walking with his friends
but did not return back. The informant, mother of deceased Injamul P.W-2 Sajeda and others
searched him various places but failed. On 18.10.2007 at about 5.30 PM some unknown
persons informed Sajeda over a mobile phone No. 01721982426 that Injamul is now in their
possession and they asked ransom. Injamul’s mother tried to talk with her son but she found
switched off their aforesaid mobile phone. Then the informant P.W-1 Md. Mubarrak Akanda,
the brother-in-law of deceased Injamul lodged a FIR on 19.10.2007 at 11.35 PM with Tongi
Police Station. Hence the case.

4. The Investigating Officer investigated the case. In the meantime the kidnappers
demanded ransom of Tk. 10,00,000/- from P.W-2 Sajeda Begum, the mother of deceased
Injamul up to 26.10.2007 through mobile call and the Informant informed the matter to the
RAB. During investigation condemned-prisoners Md. Ibrahim Hossain Sumon and Nahid
Islam Anik made judicial confessions under Section 164 of the Code which was recorded by
the Judicial Magistrate. On completion of investigation Police submitted charge sheet against
the aforesaid condemned-prisoners and convict-appellant under Sections 302/201/109/34 of
the Penal Code. Thereafter observing all legal formalities learned Sessions Judge took
cognizance against the aforesaid accuseds and transferred the case to Additional Sessions
Judge, Court No. 2, Gazipur for trial and disposal. Thereafter observing all legal formalities
learned Judge of the Trial Court framed charge against the condemned-prisoners and convict-
appellant under Sections 302/201/109/34 of the Penal Code. The charge was read over and
explained to the condemned-prisoners and convict- appellant to which they pleaded not guilty
and claimed to be tried.

5. Prosecution examined as many as 15 (fifteen) witnesses in support of the case. Learned
Judge of the trial Court on consideration of the evidences on record convicted and sentenced
the condemned-prisoners and convict-appellant as aforesaid.

6. Being aggrieved by and dissatisfied with the impugned judgment and order of
conviction and sentence condemned-prisoners and convict-appellant preferred aforesaid
Criminal Appeals and Jail Appeals.

We will now proceed to discuss the evidences.

7. P.W-1 Md. Mobarrak Akanda is the informant of the case. He was the brother-in-law of
deceased Injamul at the time of occurrence. He narrated the FIR story. He stated that on
17.10.2007 at about 5.00 PM his brother-in-law Injamul went to play from their house but did
not come back. They searched for him but failed. On 18.10.2007 his mother-in-law received a
mobile call, they asked for ransom and switched their mobile off. He lodged the FIR and
asked RAB to help. The kidnappers asked them to go to Azampur. The informant, accused
Saheb Ali, Civil dressed Police and RAB tried to go there. But at that time kidnappers stated
to his mother-in-law that they will not send back Injamul as there are many people with her.
They came back to house. But Police out of suspicion arrested accused Shaheb Ali. The
kidnappers also said that Shaheb Ali is a man of their group. The kidnappers then asked them
to go to ‘choydana’, Malek’s house. They informed this to Police. Police then arrested
accused Sumon from that place and arrested accuseds Nahid and Hannan. He stated that
Ibrahim Hossain Sumon and Nahid made confessional statements before the Magistrate. He
identified them on dock. He further stated that accused Sumon and Nahid took them to
Auchpara, Moktar Bari Road and to point out the dead body of Injamul in an abandoned
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house of Zubaer. Police and RAB recovered that body and prepared inquest report and
seizure list in his presence.

8. P.W-2 Sajeda Begum is the mother of deceased Injamul. She stated that on 17.10.2007
she was staying in her daughter-in-law’s house. At 8.00 PM she came back to her house.
Injamul was not in the house. They searched for him. On 18.10.2007 at about 5.30 PM she
received an unknown call. They asked for Tk. 10,00,000/-, she started to cry, they switched
off their mobile phone. On 19.10.2007 they lodged the FIR. As per directions of kidnappers
they went to Azampur. Accuseds Shaheb Ali was with them. But at that time Shaheb Ali
refused to go to the spot. She asked Shaheb Ali to return back Injamul from the kidnappers.
At that time kidnappers made a mobile call to her and refused to send back Injamul. She
requested Shaheb Ali to take the entire money and to return back Injamul, but he refused. The
following day kidnappers made a call to her and asked her why she did not give the money to
Shaheb Ali. On 24.10.2007 Police arrested Shaheb Ali. They ordered them to go to Board
Bazar area to return back Injamul. On 26.10.2007 her daughter and one Halim went there.
But they refused. On 26.10.2007 accused Hannan was arrested. On 27.10.2007 Police went to
an abandoned house of Jubaer at Auchpara with accuseds Hannan, Sumon and Nahid and
recovered her son Injamul’s dead body.

9. In cross examination she stated that it is not a fact that kidnappers did not make any call
to her and did not ask to her that why she did not give ransom money to Shaheb Ali.

10. P.W-3 Soheli Akhtar Dipa is the elder sister of deceased Injamul. She stated that on
17.10.2007 she and her mother went to her father-in-laws house at about 3.00 PM. At about
8.00 PM her mother came back to her house and saw Injamul was not there. Her mother
called her. On 18.10.2007 at about 5.30 PM her mother received an unknown call. They
stated that Injamul was staying with them and they demanded Tk. 10 lac as ransom. On
19.10.2007 her ex-husband P.W-1 Mubarrak Akand lodged the FIR. The kidnappers called
her mother and demanded money and ordered to go to Azampur BRAC market. Her mother
and accused Shaheb Ali went there. But ultimately Shaheb Ali refused to go with her and said
to her mother that the kidnappers may be recognized him. On the following day kidnappers
called her mother but she received the call. They said that her mother helped to arrest Shaheb
Ali who is their elder brother and she did not do the right. They ordered them to come to
Board Bazar. She informed the Police and RAB. They refused to take ransom. On 27.10.2007
Police recovered the dead body of Injamul.

11. In cross-examination she stated that there was no dispute in between Shaheb Ali and
them. She stated that she did not recognize any voice of accuseds in telephone.

12. P.W-4 Shafiuddin Mollah is the father of deceased Injamul. He stated that he was in
Lebanon in the year 1981 to 2009. On 17.10.2007 her wife called him and said that Injamul
was missing. On 18.10.2007 her wife told that kidnappers asked ransom and they kidnapped
Injamul. His wife collected Tk. 6 lac and ornaments. The kidnappers told her to come
Azampur. His wife and Shaheb Ali went there but after some time Shaheb Ali refused to go
to the spot. Shaheb Ali stated to his wife that kidnappers will recognize him. His wife
requested Shaheb Ali to return back his son Injamul and receive money and ornaments. In the
meantime Shaheb Ali was arrested by the Police. Police arrested Hannan, Sumon and Nahid
also and recovered the dead body of his son from an abandoned house of Jubaer at Auchpara.
On 28.10.2007 he came to Bangladesh.
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13. In cross-examination he stated that they had no enmity with Shaheb Ali but Shaheb Ali
asked some money to her wife one week before the occurrence.

14. P.W-5 Md. Rial is the uncle of deceased Injamul. He stated that on 17.10.2007 mother
of Injamul said that Injamul was not in the house. On 18.10.2007 she stated that some
kidnappers kidnapped Injamul and demanded Tk. 10,00,000/- as ransom. On 21.10.2007
they were going to Azampur to pay ransom but at one stage accused Shaheb Ali refused to
go. Shaheb Ali said that the kidnappers will recognize him. In the meantime kidnappers
called to Injamul’s mother that they will not return back Injamul as there are many people
with her. They came back and her sister Injamul’s mother went to Shaheb Ali’s house and
requested him to take money and return back Injamul. Shaheb Ali refused but said he will try.
After 2/1 days kidnappers ordered them to go to Board Bazar area. Injamul’s sister P.W-3
Dipa, cousin Mukul went there. They and Police were standing inside the spot with civil
dress. But kidnappers refused to take money. On 26.10.2007 Police arrested accused Hannan,
Nahid, Sumon and recovered dead body of deceased Injamul.

15. In cross examination he stated that in his presence Shaheb Ali refused to go to the spot
and said that kidnappers will recognize him.

16. P.W-6 Md. Shakil is a 12 years old boy. He stated that, “<BG=1= SIf¥< dq/50/2004
|l IfY G NGRS CERe | o1 SIS I TSP (B SHeS | ST
BT AT AN AIfeew e @fd| fS SHesEes I @, J99 S
QIR e Tz TS ©F FIfew 8 JNEH IR | SASIIE o TN 8
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IS @ NN 1 AP=1T*| BFeieT, I, Fifew, @6 SErge! e« |
ST Srzn eran N IR oo AR T F=iE o= «iies a6 T e »ifeen feew)
e a6 few o wifS sifsca rafes s = Faige= R GiRigs 971 feesest
FafRe @ I Te w70 Fiee 1R IS AT NfReqx «F=w 9= v = &N
=Col?  SI2R JNCR T I (an Fifzm @3k feessst e @9 =eoi? SRR NS @
Fifew e TSI V=TT A0 2| SIS V=T [T #90R ¢ (=S e e g
I @ FIfkm FHe (RCA B (qA | O INSIY VBrS 2T A1 A @ Fifen ©
BASIIECP TS A (G 22T =3 ¥ f{Ne | BISIe] o (I B2l 0o AT |
BFSIECE WIGCs 3T e AT e 8 “ta 35 (q7d| SIS v g RS ~ifs=)
SR I TS 2 Aifoeet | AN S @ JR[F I % A0 FNF NG | AN ATACH
T G, SN A AN AR O 9B AR | 9 FIOCH ¢ INSHCET NCS! COICHS (A
G| TN JCAR (@, NN FICT | S SANCE IR A | S NCHF 26
N TG BT A2 | T& Wol S AN IS e« | IN 8 Fifzw =1 21TF <19 e
ol AN reife [ e SNicE S 41w 9w 8 A &I Wiew | St
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In cross examination he stated that “=6NIE fo = =@ <ferd SIsicE «cacz | =S
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17. P.W-7 Shah Md. Mojahidul Islam stated that in his presence Police arrested Hannan
and Sumon. They recovered a ‘Sprint Mobile’ from Hannan and a ‘simcard’ of ‘warid’ from
Sumon. They prepared seizure list in his presence and he signed on it. He heard that accuseds
demanded ransom with that mobile and simcard and killed Injamul. He identified accuseds
Hannan and Sumon on dock.

18. P.W-8 Hazi Khalilur Rahman Mollah is the elected commissioner of the place of
occurrence. He stated that on 26.10.2007 at about 10/10.30 AM RAB recovered a mobile
phone from Hannan and warid sim from Sumon in his presence.

19. P.W-9 Md. Nashir Uddin Molla stated that in his presence Police/RAB recovered the
dead body of Injamul. Police prepared inquest report in his presence and he signed on it.

20. P.W-10 Igbal Hossain, Sub Inspector of Police stated that on 25.10.2007 he was posted
in RAB-11, Company-2 Shimultoli, Gazipur. He collected call lists from informant and
arrested accused Hannan. He identified the phone numbers from which accuseds demanded
ransom from the mother of victim Injamul. Then they arrested Sumon and recovered simcard.
They identified the dead body of Injamul and they stated the plan and occurrence vividly.
Police/RAB recovered the dead body from an abandoned house of Jubaer.

21. In cross examination he stated that it is not a fact that recovered mobile phone was not
Hannan’s phone.

22. P.W-11 Kazi Abed Hossen, 1*' Class Magistrate, Gazipur stated that, in his presence
Police/RAB recovered the dead body of Injamul. Police prepared the inquest report and he
signed on it.

23. He stated that on 28.10.2007 at about 3.00 PM he recorded the confessional statement
of condemned-prisoner Sumon under Section 164 of the Code after complying with all legal
formalities.

24. He further stated that on 28.10.2007 at 12.00 PM he recorded the confessional
statement of condemned-prisoner Nahid under Section 164 of the Code after complying with
all legal formalities.

25. In cross-examination he stated that it is not a fact that he did not record the statements
properly. He further stated that it is not a fact that at the time of recording the confessional
statement accused Nahid was a minor boy and for that reason he did not mention his age in
the form.
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26. P.W-12 Dr. Md. Saifuddin was working in the Gazipur Sadar Hospital as a Medical
Officer. He stated that on 27.10.2007 a Medical Board held the Post Mortem of deceased
Injamul. He was a member of the Board. He found the following injuries:-

1. One continuous ligature mark around the neck. Breadth of the ligature mark 1.5 Cm.

27. He opined that in their opinion death was due to asphyxia resulting from ligature
strangulation which was antemortem and homicidal in nature.

28. P.W-13 Nasir Uddin, Sub-inspector was serving in RAB 11, Shimultoly on 19.10.2007.
On 20.10.2007 informant of the case, mother and sister of deceased Injamul came to their
office and complained that some kidnappers demanded ransom and kidnapped Injamul. They
verified the matter, collected the phone numbers and arrested Hannan from Gias Manson
Garments Factory. They arrested Sumon also and recovered the simcard and confirmed that
they used this mobile set and simcard and demanded ransom from Injamul’s mother. They
disclosed the name of Shaheb Ali. On 27.10.2007 in presence of the Magistrate they
recovered the dead body of Injamul. He identified the mobile set and simcard and accused
Sumon and Hannan on dock.

29. In cross examination he stated that it is not a fact that he did not recover the mobile
phone set and simcard from them.

30. P.W-14 Al-amin stated that in his presence dead body of Injamul was recovered and he
raised and brought the dead body in Morgue.

31. P.W-15 Md. Alam Chand, Sub-Inspector of Police is the Investigation Officer who
investigated the case. He stated that during investigation he visited the place of occurrences
and prepared the sketch map with index. He examined the witnesses of the case and recorded
their statements under Section 161 of the Code. Mother of the victim P.W-2 Sajeda Begum
informed this matter to RAB. He arrested accused Shaheb Ali. They and RAB jointly arrested
accused Hannan and Sumon and recovered a mobile phone and simcard. They demanded
ransom from Injamul’s mother. Accused Sumon told that on 17.10.2007 they killed Injamul.
They went to the place of occurrence and in presence of Magistrate they raised the dead body
of Injamul, prepared inquest report, seizure list. Informant and mother of the victim identified
the dead body. He arrested accused Nahid. He sent accused Sumon and Nahid before
Magistrate for recording their confessional statement under Section 164 of the Code. He
collected the Post Mortem report. He stated that after scrutinizing all the papers connected
with the instant case and observing all the formalities he submitted charge sheet against the
accuseds under Sections 302/201/109/34 of the Penal Code on 12.09.2008.

32. These are all the evidences of the prosecution in support of the charge against the
condemned-prisoners.

33. In this case condemned-prisoners Ibrahim Hossain Sumon and Nahid Islam made
confessional Statements before Magistrate 1% Class under Section 164 of the Code. To have a
better view of the matter, we would like to quote the statements of the accuseds which reads
as under :-

Confessional statement of Ibrahim Hossain Sumon

‘N AMCECET AT HE T 5IFE I AR =QIF SF 39" 9 b.oo B
AT TITS AR AR & =1t <oz | [T ceee e 266 Fifeesst s1ces st
SITF A @, HA (S2A1Y) FCE COIA | AT/ (A=) @ 0o AT | Voo




16 SCOB [2022] HCD  The State and others Vs. Md. Shaheb Ali and others  (Krishna Debnath, J) 52

TIcS | “FTw Fifew @ =ifFecs e T2 ==H ST 27 AR A= e | =NfFees
“Nfoca fTics =T 6T @, CSIEa @ GBI N (T (T S0 COI N BIF( FhCS 26
| SIEF S5 it ¢ i1 S &7 BIFl e 20 NS 0, 000/- B e fies =)
oA N AfS 231 SNl [ e feeees 91 ©%F R000/- B TATS (A | AN 6
ST (RCEICH CACH CTFEICS o | T&ese™] i (2 (7 A0 ISV | TICH P ¢ A 92
BIl < @ el e 8/¢ s =t s = afl @ siw=im T=HE =4 IR
qf FeTcecz | ARefae e N Wi Fifzw wiw ArewIRtR oo 5 v wnifw
=IfFe1, Fifew sw=Gr @ty =iifSercs Ifefw (S=2)? “/fvs 25 =ifs 8 5 IR
SeRE fee| “’fo =il g o= Qo saeiG cost @) “Ifse™ (o)) st
Ifer @, =T TR o0 M a1 [ Fifgw o2 v a1 WS == *if<se SIo=w e
TR AT A Fera G Ees 6T | SN 1 FAW DY Sl *NFACE A o> =)
SR AN | G TS | S Q Ol NN R B NS A AN AR | BRI @ O I
2ot e S| e 8 AT ST | 2.0e @ S N T IR AT
R G IR T e F Fifew ) i e, Fiofe Wi (ras 5o i)
BIFSICNT A wF¥S 5% WiEZw v Wifzmes v3| =S S iz Wifgw e
FNEH TG | BTSN 8 NN QFTCF FCA «fF CREF BEET | 20T TSN A =Bee )
IS =9 =S| ITSNCE 612 | S SR (< Fifzw 46| Wi qea2 A | Tifzw
BI2G (Ml O BCA| oI ¥ T TRCS e I | 1 463 AT | GT 637 208 | SNEs
TET TS| T R (B2 | AT GIY T4 T | Szl oo (FF ¢ TR | A=
e [ FrolTire! wfe (SriR) | Fifew T w e wicr ) WIS =S «fF, Fifgw #f @1 9 F
ABTN CIRIR | sTolefe Tt NN i (121 [ifeT (72| g =R 26 =R o= [ifel
M2 | ol AT ~AifFcs @ fer [RRAFE B2 *iifsa (e /g S s 9 T @
TR | TN Tt 03/~ &) =T 8 ABITH AN SHTS (3| G e A
ST A BNSHETC 51| 57 (IR facs et

AT db/d>0/00q I A2 | JFFCE 39 Y6 AT ! v.oo B SSICIF AN
TN O RIS RS call | BTSUCHS SHCF 6 N 2NE (R NNCAd FICR | 53
AT CACF IR | BIFI ST | FTRAFT JCAT | A AT call ST T3S Y& ARl 2w
wEEqE | JifRmce ST 8 B NI IFNT Wi Q.00 B O <3| oI call wcs
TfeT1 @1 I SIM TSCH (TR | GF AFIHAIES FICR 00 BIF (TS| o GBIl AR |
[ BT WARID @ SIM &2 | IfEw S5 (RIS Sie | =i <« =ifS e 1 call %21 o
=N 518~ SBICe call (w21 BIF! B I =019l 511 o= == Jfet) i @fy gf=
AR | @ SR fies 51 SifEw | 61 <1 39 fes 513 Fifgw e, e s[Q S
feram =1 House Building @ ¢S 3¢t St =i #icg| =Icx i1 =S ~It7 SW™cs ¢
ST > S AIGF[ 2NG! APCS G| > 6l A call F2 | ¢. 0o @ N[ call @2 | AT
IR A& call | ICET @, AT CACH | N TS I NOWCR | (HCN ARG R
fosta T2 | N B call 21 @ 1= SR &= 2 =NIf<wet A foet| s=v =ifret
[N Spot G FICE AT (BT 13| ERICH P87 @ o/ QT CF2 [E 26 A |
TS call 73| Fifgw Je=11 8 =Me F[Al #N2 e | @i q =N *@= | EINE= Bl s
¢ R SRR PicT [IFINeE i /IS call ¢aE T AAife @R sifne e
BTSICF @ A | @ Fe [t 2| AT call (33| TSR 760 SN0 5| FifS
FEE AT 5 E 1 ST 2L Si UFICAS GNRAZBCE N CAN=T [ 65T 3T No @ call
T @G IS B ANes IfeT| 2T 6T A= SN2 NG e 9| SIeE s s
T BCE | TS b B 2w T2 | It IFIFGSE » 519 e RAB Police 461 > 951 21
BT O NI S| o= «ca1 S ¥ @ 5 RAB @ Police (& Su=sll (A=i13 | =<l
TR D T2 B cbeafze™ | g I cqafe”

Confessional Statement of Nahid Islam
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34. Dr. Md. Bashir Ullah, learned Deputy Attorney General with Mr. Raja Kamrul Islam,
learned Assistant Attorney General with Mr. Md. Shamim Khan, learned Assistant Attorney
General with Mr. Al Mamun, learned Assistant Attorney General appearing on behalf of the
State placed before us the FIR, Charge Sheet, the depositions of the witnesses, Post Mortem
report, seizure list, confessional statement of Sumon and Nahid made under Section 164 of
the Code, judgment and other relevant materials on record.

35. Dr. Md. Bashir Ullah, learned Deputy Attorney General submits that the learned Trial
Court rightly relied upon the above mentioned evidences including confessional statements
made under Section 164 of the Code of condemned-prisoner Nahid and Sumon, evidences of
recovery the dead body of deceased Injamul, mobile messages and relevant simcard with
mobile set and other evidences arrived at a correct decision against the aforesaid condemned-
prisoners and convict-appellant. Learned Deputy Attorney General also referred the cases of
47 DLR(AD)(1995) Abdul Munem Chowdhury (@ Momen vs. State, 17 BLC(2012)176 State
vs. Ripan Howlader and another, 46 DLR(1994)461 Bimal Das vs. The State, 47DLR(1995)
542 Baktiar Hossain vs. State, 14BLD(AD)(1994)218 Bimal Das vs. The State, 19
DLR(1967) 573 Hari Pada Debnath and another vs. The State, ISDLR(1973)41 The State vs.
Badiuzzaman and another, 23 BLD(AD)(2003) 187 Mona Alias Zillur Rahman vs. The State.

36. Mr. SM Shahajahan, learned Advocate assists the State. He submits that it appears
from record that the confessional statements of Nahid and Sumon were duly recorded by
P.W-11 learned Magistrate Mr. Kazi Abed Hossain. The confessing accuseds did not report
to the Magistrate about any torture by the Police and no such allegation of torture has been
recorded by the Magistrate. He further submits that accused Nahid was adult as per law at the
time of recording the confessional statement and these statements are fully inculpatory in
nature, as well as voluntary and true. He further submits that with the aid of corroborative
evidences of P.W-1, P.W-2, P.W-3 and P.W-6 learned Trial Court rightly relied upon the
confessional Statements of Nahid and Sumon and arrived at a correct aforesaid decision
against the condemned-prisoners and appellants.

37. Dr. Saifuddin Mahmud, learned Advocate appearing on behalf of condemned-prisoner
Shaheb Ali submits that condemned-prisoner Shaheb Ali did not confess his guilt under
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Section 164 of the Code. He submits that the conviction can be based on co-accused’s
judicial confession if it is established that it is true and voluntary and is substantiated by other
evidences, whether direct or circumstantial and materials on record. But in this case he
submits, P.W-11 Kazi Abed Hossain, learned Magistrate 1™ Class did not observe the
formalities of section 164 and 364 of the Code at the time of recording the confessional
statements of co-accuseds Sumon and Nahid. He further submits that in this case learned
Judge of the Trial Court failed to asses the truthfulness of the confessional statement of co-
accuseds and for that reason except this questionable confessional statements of co-acuseds,
without aid of other direct or circumstantial evidences against condemned-prisoner Shaheb
Ali, it is unsafe to convict under Section 302 of the Penal Code and thus the impugned
judgment and order of conviction and sentence is liable to be set aside. He also refered the
case of 21 DLR(SC)(1969) Md. Ramzan vs. Nasir Hossain and another.

38. Mr. Md. Hafizur Rahman Khan, learned State Defence Lawyer on behalf of
condemned-prisoner Ibrahim Hossain Sumon submits firstly, that the so-called confessional
statement was not properly recorded by learned Magistrate secondly, at the time of
occurrence P.W-6 Md. Shakil was a boy of 8 years old only, and it is unsafe to believe his
statement, thirdly, the Investigating Officer P.W-15 Md. Alam Chand did not properly seized
the so-called call list, fourthly, it appears that Sumon was arrested on 26.10.2007 at 7/8 PM
but produced before Magistrate on 28.10.2007 at 12.10 PM fifthly, condemned-prisoner-
appellant Sumon retracted his so-called confession on 13.12.2007 just after 45 days. Lastly,
he submits that the learned Judge of the Trial Court misinterpreted, misread and
misunderstood the oral evidence as well as so-called confessional statement and documentary
evidence in the case and erred in convicting and sentencing the condemned-prisoner Sumon
on such misreading and misapplication of evidence and as such the impugned judgment is
liable to be set aside in respect of condemned-prisoner Ibrahim Hossain Sumon.

39. Mr. A.K.M. Fazlul Huq Khan Farid, learned Senior Advocate with Mr. Md. Abu Taher
Miah, learned Advocate with Mr. Saifur Rahman Rahi, learned Advocates appearing on
behalf of condemned-prisoner-appellant Nahid Islam submit firstly, that Nahid was a minor
boy at the time of occurrence, secondly at the time of recovery the dead body of deceased
Injamul, he was not present in the place of occurrence, thirdly P.W-6 was a minor boy but
learned Judge did not examine him that he is capable to give any evidence on dock. Lastly,
Mr. Farid submits that the learned Magistrate failed to record his so-called confessional
statement under Section 164 of the Code properly and as such the judgment and order of
conviction and sentence is liable to be set aside in respect of Nahid.

40. Now 1in view of submissions and counter submissions of the learned Deputy Attorney
General, learned State Defene Lawyer and learned Advocate of the condemned-prisoner-
appellants Nahid and Shaheb Ali as above, let us review the relevant evidences and materials
on record and scan the attending circumstances of the case to arrive at a correct decision as to
whether the learned Judge was justified in passing the impugned judgment and order of
sentence.

41. It has been established by the evidences of P.W-12 Dr. Md. Saifuddin Ahmed and
other witnesses that Injamul was murdered as alleged by the prosecution and this is not
disputed by the defence. The material point which called for determination is whether the
condemned-prisoners or any of them committed the said murder in furtherance of their
common intention.
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42. This 1s undeniably a case of gruesome murder of a young boy the unfortunate Injamul.
It appears that the learned Judge of the Trial Court considering the (a) judicial confession of
condemned-prisoners Sumon and Nahid made under Section 164 of the Code, (b) P.W-6 Md.
Shakil’s statement, who is an eye witness of the occurrence (c) statements of P.W-1,2,3 and
others (d) recovery of the dead body of Injamul which was detected by condemned-prisoner
Sumon and convict-appellant (now absconding) Md. Hannan, (e) recovery of simcard and
mobile set from Sumon and Hannan found them guilty as aforesaid.

43. Firstly, let us see whether learned Judge of the Trial Court considering the facts,
circumstances and evidences, convicted the condemned-prisoner-appellant Shaheb Ali
correctly or not.

44. Admittedly, condemned-prisoner-appellant Shaheb Ali did not confess his guilt. It is
the established legal principle that the statement under Section 164 of the Code can not be
used against any other co-accused without any aid of further corroborative evidence and
circumstances. In this case co-accused Sumon categorically stated in his statement made
under Section 164 of the Code that “=f MceTea AT FHWF Ty Il 1 =T
CACE AT FANH TS br.oo BIF AT TATCT (AR HACEI AT 190CE0 Aesz | 701 (=2ee
P &G Tfomets| R e OIes A0 @, Head (A1) FCA COICA | ATR<wIeT
(PRE) @l FACS A weed ATIces | TR Fifgm 8 Hifsecs fac T sis=
TS 29 FCRT AN o) =fFeres “nfdca Mee e 961 @, ol 9= Bl Wiy
M @ G (Ol N BIFE FACS = 1| NN OB D& ved i1 S =7 Biwl e
It S8 20,000/ BIF! G e IcT | = o= Fifer 23| N1 & e feceest
FAISAN 000/~ BIF| TACS (M| SAN I SBI (REEICH (NG (FeICS A | s e
F? OF ¢ SN | TICH CFeF AC e 92 Gl ==L ‘eI et e fa=
TECS 17
Condemned-prisoner Nahid in his statement made under Section 164 of the Code also stated
that ‘>t S Brod [AfGR @ BItF | Fax /0 = =TT I > Bl (2T NHCS =CE|
Froas e | ST 3t (8 (Se9iR) AT > 7 20,000/- 55 =2 Fiee= “7w= e
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45. In this case P.W-1 Md. Mobarrak Akanda the informant of the case stated on dock that
the kidnappers asked them to go to Azampur. The informant, accused Shaheb Ali and others
tried to go there. But kidnappers stated to his mother-in-law P.W-2 Sajeda Begum that they
did not send back Injamul as there are many people with her. The kidnappers also said to her
that Shaheb Ali is a man of their group. It appears from record that accused Shaheb Ali did
not deny this statement that it is not a fact that Shaheb Ali is a member of kidnapper’s group.

46. P.W-2 Sajeda Begum, the mother of deceased Injamul stated on dock that “sr=t
T B 8 12l fNey Tedl a2 @ I ACHCo @S A6 GIR TS B PR
TETRICA GBIl 8 912 (@6 NHCS 6T | S WNCE FIeeT =S 2ice @cs e | WS
e *NFE «ice RN N @ B [N @@ = | Coes SIS A A I8
SR EfeTeE e e @cs 1% g cifers si=ig sieel Jraf | Atad A Si=
e AST | N @ 2T et @6 Fwoara S| ANess AET A& (& S Sieqd
AIFIC =1 2o Nt e 8 Sl (I& O3 29791 51 3= e O wify cqet
T STo=F Feerst G B, @, f& Srer 11 S 8 tem e Tedl e  #iIkS
CoVCE SICRT AT SINCF S NCHCE 1S FICH G ACI 1| ST N A= FiFel v =1
FACE T N (T, SATH (AT AAZINF AN SICF o0 Feeq | NN ST HACEI A
el @@, oI oIl B ee e ortna o | SN Bl a1 o IS0 =S = |
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47. She stated that after coming back from Azampur, Police arrested Shaheb Ali. She
further stated that, “SUSTISNR QTSR 2R ItE WNCE GFICT 6 @&, ‘AN I Glen=s
R 0= | AN SNCAd =TI GiRCT TMeaees | Sierd i (& SNCS BIRCE S SR
@, AR &t oiend %912 1 Condemned-prisoner Shaheb Ali did not deny this specific
statement of P.W-2 Sajeda Begum also.

48. P.W-3 Shoheli Akhter Dipa, elder sister of deceased Injamul corroborated the
statements of P.W-1 and P.W-2. She stated that ‘“SI>ZIFIRNHT =5 FICR AF GIFl B
S ST TG SR JFIF NCHCo (0SS I | SNF N7y SN ACES AT
N T == s TeF T | ACET AT G I 0T e @, GT F [T o
TN NARFAFIRE SICF B e | =g I (&, SN A A COIE S [l 2-
T S S SIS TG "2 A 2F 22 S (I_RIRE i =ieT @, @few
S B [N i S0 @391 SUsE W 9o B ST @9 AFoEs. S
IR RQE GFN T @ GFING S & @) SemgasRe e @ Sy Fiei’
SICE A | FIF ST T B3 CF AR | AN feree =1 Fafz Sitrd I¢ O3 &, ol
M (T SIAd 6 O3 AR e 17

49. In cross examination Shaheb Ali did not deny her aforesaid statement specifically.
Thus she corroborated the evidences of P.W-1 and P.W-2.

50. In the case of Babar Ali Mollah vs. State, reported in 44 DLR (AD) 10 it was held
that a confession made by co-accused in a joint trial for the same offence affecting himself
and others may be taken into consideration and the confession of such an accused may lend
assurance to other evidence.

51. In the case of Lutfun Nahar Begum vs. State reported in 27 DLR(AD)29 it was held
that confession of an accused can not be treated as substantive evidence against another
accused but it can only be used to lend assurance to other evidence.

52. It appears from the above confessional statements and the statement of P.W- 15 Md.
Alam Chand, the Investigating Officer that P.W-1, P.W-2 and P.W-3 have corroborated each
other regarding the act of Shaheb Ali at the time of occurrence. There is no reason to
disbelieve their statements.

53. We find that the learned Judge of the Trial Court with the aid of facts and
circumstancial evidences from record particularly the corroborated statements of P.W-1,
P.W-2 and P.W-3 rightly relied upon the confessional statements of above mentioned co-
accuseds Nahid and Sumon that condemned-prisoner-appellant Shaheb Ali was the
mastermind and he indirectly participated in commission of murder of Injamul which was
pre-planed and very much clear.
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54. Considering the facts, circumstances and evidences on record, we find that the
prosecution has been able to prove the charge against the condemned-prisoner-appellant
Shaheb Ali beyond all reasonable doubt.

55. Now let us see whether the Judge of the Trial Court convicted Ibrahim Hossain Sumon
correctly or not.

56. It appears that condemned-prisoner Ibrahim Hossain Sumon made a confessional
statement under Section 164 of the Code and P.W- 11 Kazi Abed Hossen, learned Magistrate
recorded that statement. It further appears that this confessional statement is an in-culpatory
statement. It is now well settled that judicial confession if it is found to be true and voluntary
can form the sole basis of conviction as against the maker of the same.

57. In this case P.W-6 Md. Shakil is the star witness of the prosecution case, though he was
a boy of about 8 years old at the time of occurrence. He categorically and specially stated
how and when deceased Injamul was killed by Sumon and Nahid. After 4 years he
specifically narrated the occurrence on dock. He stated that ‘“=icia a=sfG fem e =Nfy
Sifs@ (fee =) I ITSHYEE NEF (N[ 779 & 9% 8 JN T& F916
Fioics for=ice | NN AT TR =R 1 @ 6T @GNH F e ST JNEF - A"
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58. But none of the accuseds including Sumon and Nahid challenged the narration of the
occurrence as above by P.W-6 Shakil. They did not attract P.W-15 Md. Alam Chand, the
Investigating Officer that P.W-6 Md. Shakil did not disclose above narration of occurrence
before him under Section 161 of the Code.

59. Furthermore, it appears that in presence of condemned-prisoner Sumon Police/RAB
recovered the dead body of Injamul and P.W-5 Md. Rial, P.W-9 Md. Nashir Uddin Molla,
P.W-13 Md. Nasir Uddin, P.W-14 Alamin and P.W-15 Md. Alam Chand specifically stated
that in their presence Police and RAB recovered the dead body of deceased Injamul from the
place of occurrence and condemned-prisoner Sumon was present there and he detected the
place of occurrence and dead body of Injamul.

60. It is true that learned Magistrate P.W-11 Kazi Abed Hossen did not record the
confessional statement under Section 164 of the Code of condemned-prisoner Sumon
properly. He did not alert him that he would not be remanded to Police custody if he failed to
confess or he did not fill up the relevant columns properly. Furthermore he did not make any
certificate in column 8 of the confessional statement but we think this type of omission
cannot be considered as fatal defect in this particular case when P.W-6 Md.Shakil the only
eye witness of the case categorically narrated the occurrence and this statement was not
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challenged by defence. Moreover, P.W-6’s statement corroborated the statements of P.W-5,
9, 13, 14 and 15 who stated that in their presence condemned-prisoner Sumon detected the
dead body of deceased Injamul from place of occurrence.

61. Considering the facts, evidences and circumstances of the case in this regard, we are of
the view that the prosecution has been able to prove the charge against condemned-prisoner
Ibrahim Hossain Sumon beyond all reasonable doubt.

62. Now let us discuss about Nahid Islam’s sentence.

It appears from record that Nahid Islam confessed his guilt and made a confessional
statement under Section 164 of the Code before learned 1% Class Magistrate P.W-11 Md.
Abed Hossen. It appears that learned Magistrate P.W-11 Kazi Abed Hossen did not record
this statement properly. He did not comply the mandatory provision of law though this type
of omission can not be considered as fatal defect in this particular case when P.W-6 the 12
years old eye witness categorically and specifically narrated the occurrence that Sumon and
Nahid actively participated to kill deceased Injamul. Defence did not deny or challenge this
narration. Furthermore, P.W-5, 9, 13, 14 and 15 stated that they were present at the time of
recovery the dead body of Injamul in presence of accused Sumon, Police and RAB. So, we
can safely presume that the condemned-prisoner-appellant Nahid Islam actively participated
in the killing of deceased injamul.

63. Mr. A.K.M. Fazlul Huq Khan Farid, learned Advocate with Mr. Md. Abu Taher Miah,
learned Advocate with Mr. Saifur Rahman Rahi, learned Advocate appearing on behalf of
condemned-prisoner-appellant Nahid Islam submit that the trial was illegal because the
convict petitioner was below the age of 16 years at the time of his trial which was held with
other adult persons, which is barred under Section 6(1) of the Children Act, 1974 and Mr.
Farid submits that the condemned-prisoner-appellant Nahid should have tried as a Juvenile
offender under Section 6 of the Childrens Act, 1974.

64. Section 6(1) and 6(2) of the said Act reads as follows:-

6. (1) “Notwithstanding anything contained in section 239 of the Code or any other
law for the time being in force, no child shall be charged with, or tried for, any
offence together with an adult..”

6. (2) “If a child is accused of an offence for which under section 239 of the Code or
any other law for the time being in force such child but for the provisions of sub-
section (1) could have been tried together with an adult, the Court taking cognizance
of the offence shall direct separate trials of the child and the adult.”

65. Child has been defined in section 2(f) of that Act which reads as follows:
2(f) “child” means a person under the age of sixteen years, and when used with
reference to a child sent to a certified institute or approved home or committed by a
Court to the custody of a relative or other fit person means that child during the whole
period of his detention notwithstanding that he may have attained the age of sixteen
years during that period.”

66. But it appears from record that Nahid was arrested on 28.10.2007 and the learned
Magistrate sent him to Tongi Kishore Sanshodhan Centre on 13.12.2007. It further appears
from order No. 11 dated 05.01.2010 of Trial Court that, “StU=St «ifgw @3 “Ic* o=
THIE (7 B K2 RBCS AFT TR bv Ol Sa/d3/os IR G TNIN &, G
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67. Learned Judge of the Trial Court framed charge against Nahid Islam, Ibrahim Hossain
Sumon, Shaheb Ali and Hannan under Sections 302/201/109/34 of the Penal Code on
05.01.2010.

68. The relevant law was amended later on by adding sub-section (1) with Section 6 and it
was enacted that if at the time of trial, the offender is not below the age of 16 years at the
time framing charge for trial can be held together with adult and no separate trial is
necessary.

69. Section 4 of the “f*I® =13, 2013” reads as follows:-
“8 | RN =3 (I N2 fomel TR B2 AFF 1 (9, @8 BT SCw=l 2=l
T, AL Sbr (TNIICAT) IS I 21 6= e e 2w aiely 236117

70. It appears from order No. 11 dated 05.01.2010 of the Trial Court that on 05.01.2010
charge was framed and at that time condemned-prisoner Nahid was admittedly a boy of
below 18 years. But “f#i =li2=, 2013” came into force from 21 August, 2013.

71. In this case it appears that at the time of framing charge Nahid was not below the age
of 16 years. We find that in view of the aforesaid legal provision, the Judge of the Trial Court
has not committed any illegality and as such we do not find that the judgment and order of
the Trial Court invites our interference as it does not suffer from any legal infirmity, upon
this point.

72. Now let us discuss the “f¥® =18, 2013”. It appears that “f*Ie =12, 2013 came into
force from 21 August, 2013 and this judgment was pronounced on 28.08.2014 after the
pronouncement of “f*ie =138, 2013”.

73. Section 100 of the “f*I¢ =3, 20>9” reads as follows:
dSool () OB N3 FHHF 239 ¢ e Children Act, 1974 (Act No. XXXIX of
1974), Srez=@ & Act Jferat Bfafrs, afes 2331
() TBA-4IF (3) 9T IR TS 28 CgS TE Act @F SA-
() T© IE-FN Al JAS [IF! AT NN AJ F© A S JACR ATAN 4ely
23S
(F) @ A2 A :2IF offfed A==y sEifr, Toga =1, 93 WSE==
Ry i f=ig =sface :23;
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74. The case in our hand, the impugned judgment and order of conviction and sentence
was pronounced on 28.08.2014, that is after the pronouncement of “f*Ie =3, 2013”. So,
Section 100(2) (Kha) of “f*r =i8w, 2013” is applicable in this case. According to the
100(2)(kha) of “f*re =113, 2013 this case is deemed to be a “=tfa==i§ =W and ‘“ToW=
IR OB W2 [ SR f9==iy =7cs 22¢3;” means at the time of pronouncement

of judgment the Trial Court must have followed this direction of law.

75. There is no doubt that the condemned-prisoner—appellant Nahid has committed a
heinous offence and the prosecution has been able to prove this beyond reasonable doubt. But
section 52 of the Children Act, 1974 read with Section 51 provides that upon conviction, a
child offender cannot be sentenced to death, imprisonment for life or imprisonment and may
only be committed to a certified institute for detention for a period not less than 02(two) and
not more than 10(ten) years.

76. No matter how heinous the offence, a child offender can not be sentenced to death or
imprisonment for life (section 51). Even upon conviction of offences carrying the death
penalty or imprisonment for life, the sentence that may be awarded is detention in a certified
institute for a period between two and ten years [section 52]. S/he may only be sentenced to
imprisonment in exceptional cases to a maximum period of ten years [first and second
provisos to Section 51]

77. On the otherhand section 34 of “f*I® 3=, 2013” reads as follows:-
08 | (O) FIN e ToTws Al ATEH IS BIAACS TGN (B N2AACH (AT Iifere
TICE RB-SHITS SIRICT T So (=) I @I =5 o(fS) I rrem
RIGISOR

78. So, considering the above discussion we have decided that Section 100(2)(kha) of f*Ie
=18+, 2013 is applicable upon condmned-prisoner Nahid Islam.

79. Let us discuss about Md. Hannan’s sentence
Admittedly, Md. Hannan did not confess his guilt. It appears from record that he filed an

Appeal and after being enlarged on bail for a limited period, he absconded and did not turn up
to press the appeal. We have decided to dispose of his appeal as well as on merit for ends of
justice. It appears that P.W-1, P.W-2, P.W-4 and P.W-5 stated that on 26.10.2007 Police
arrested appellant Hannan and Sumon. P.W-7, P.W-8, P.W-10, P.W-13 and P.W-15 in a
voice stated that Police and RAB jointly arrested Hannan and Sumon and recovered a mobile
phone and simcard and they confirmed that they used this mobile set and simcard and
demanded ransom from deceased Injamul’s mother. It further appears that Hannan and
Sumon identified the place of occurrence and in presence of the Magistrate, Police/RAB
recovered the dead body of Injamul. P.W-13 also identified the mobile set and simcard and
accused Sumon and Hannan on dock. So, considering the aforesaid facts, evidences and
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circumstances of the case we are of the view that the prosecution has been able to prove the
charge against absconded-appellant Hannan beyond all reasonable doubt.

80. Considering the facts and circumstances of the case stated above it appears that
prosecution has been able to prove the case. But it appears that there is no eye witness that
Md. Shaheb Ali killed deceased Injamul. He did not confess his guilt. On the otherhand we
have given our anxious thought to the age of the condemned-prisoner Ibrahim Hossain
Sumon was 20 years old at the time of occurrence. In the light of the discussion regarding
sentence, we are of the view that, in the facts and circumstances of the case, justice will be
sufficiently met if the sentence of death is commuted to one of imprisonment for life.
Accordingly, the sentence of condemned-prisoners (1) Md. Shaheb Ali and (2) Ibrahim
Hossain Sumon are modified to imprisonment for life.

81. On the premises of discussion made above and reasons canvased, the orders are as
follows:-

The Death Reference No. 60 of 2014 is rejected. The death sentence in respect of (1) Md.
Shaheb Ali and (2) Ibrahim Hossain Sumon are commuted to imprisonment for life and to
pay a fine of Tk. 20,000/-(twenty thousand) in default to suffer rigorous imprisonment for
03(three) months more. The Criminal Appeal No. 5640 of 2014, Jail Appeal No. 134 of 2014
and Jail Appeal No. 137 of 2014 are dismissed with modification of sentence. Criminal
Appeal No. 5628 of 2014 and Jail Appeal No. 136 of 2014 are dismissed with modification
of the death sentence and conviction reducing to 10 years as per section 100(2)(M) of the i
=18+, 2013 to the period he has already served out.

82. Condemned-prisoner-appellant Nahid Islam be set at liberty at once if he is not wanted
in connection with any other case.

83. Criminal Appeal No. 6082 of 2014 is dismissed. Convict appellant Md. Hannan is
directed to surrender before the Trial Court within 30 days from the date of the receipt of this
judgment by the Trial Court in order to serve out the remaining period of his sentence, failing
which the Trial Court will issue warrant of arrest against him.

84. Let this order of rejection of the Reference be communicated to the Jail Authority for
information and compliance.

85. Send down the lower Court record with a copy of this judgment at once for necessary
action in accordance with law.



